Definitions of disability

A common perception is that the definition of a disability applies to a small group of people, usually those with a physical or sensory impairment.  In practice it applies to a much larger group of people. A report from the Cabinet Office (2005) Improving the Life Chances of Disabled People, draws on estimates suggesting that 11 million adults and 770,000 children in the UK are disabled, equivalent to 24% of the adult population and 7% of all children.

The Disability Discrimination Act 1995 (DDA) defines a disabled person as someone who has:

'a physical or mental impairment which has a substantial and long-term adverse effect on his or her ability to carry out normal day-to-day activities'.
Appendix 1 of the Disability Rights Commission's Code of Practice for Schools: Disability Discrimination Act 1995: Part 4 provides a more detailed account of the definition of disability. To understand the definition, and its breadth, it is important to understand a number of key terms used in the definition:

Impairment
In the DDA definition:

· 'Physical impairment' includes sensory impairment

· 'Mental impairment' includes learning difficulties and an impairment resulting from or consisting of a mental illness

The definition can include a wide range of impairments, including hidden impairments such as dyslexia, autism, speech and language impairments, Attention Deficit Hyperactivity Disorder (ADHD). An impairment does not of itself mean that a pupil is disabled. It is the effect on the pupil's ability to carry out normal day-to-day activities that has to be considered.

Normal day-to-day activity
The test of whether an impairment affects normal day-to-day activity is whether it affects one or more of the following:

· Mobility

· Manual dexterity

· Physical co-ordination

· Continence

· Ability to lift, carry or otherwise move everyday objects

· Speech, hearing or eyesight

· Memory or ability to concentrate, learn or understand

· Perception of risk of physical danger

To date the definition of disability has been tested mainly in relation to adult services. A child's ability to memorise, concentrate, learn, speak, move is central to their education. An impairment that has a long-term and substantial effect on a child's ability to do these things may therefore amount to a disability.

Long-term and substantial
The expressions 'long-term' and 'substantial' are somewhat misleading. 'Long-term' is defined in the DDA as 12 months or more. Clearly this rules out conditions such as a broken limb which is likely to mend within that time. 'Substantial' means 'more than minor or trivial' but it may helpfully be thought of as meaning 'having some substance.' The combined effect of these two terms is to include more people in the definition of disability than is commonly.

Disfigurements
Pupils with severe disfigurements are specifically covered by the DDA and do not need to prove that the impairment has a substantial adverse effect on their ability to carry out normal day-to-day activities.

Progressive conditions
Progressive conditions are conditions that are likely to change and develop over time. They include conditions such as cancer, multiple sclerosis, muscular dystrophy and HIV infection. Changes to the DDA, brought in by the Disability Discrimination Act 2005, specifically bring people with cancer, multiple sclerosis and HIV infection within the definition of disabled people.

Diagnosis
The existence of an impairment or condition does not depend on an official diagnosis. A case supported by the Disability Rights Commission illustrates the issue:

The parents of a boy with Attention Deficit Hyperactivity Disorder (ADHD) went to the SEN and Disability Tribunal (SENDIST) alleging discrimination. The Tribunal accepted that the pupil had a clinically well-recognised mental impairment and therefore was likely to be covered by the definition of disability. However SENDIST struck out the claim.  They determined that as the diagnosis of ADHD post dated the alleged discrimination the child was not disabled at the time of the alleged discrimination and therefore not protected by the DDA.  
The DRC supported an appeal to the High Court where the appeal was conceded by SENDIST;  the decision to strike out proceedings was set aside and the claim was referred back for re-consideration by SENDIST.
The fact that the child had not been given an official diagnosis was not relevant to the question of whether the child had a particular impairment. The impairment was considered to amount to a disability because it had a long-term and substantial adverse effect on the child's ability to carry out normal day-to-day activities, despite the fact that at the point of the discrimination there was no official diagnostic label given. The child's disability was the same before the diagnosis as after.

Equally a diagnosis does not of itself mean that a child is covered by the DDA. The child's impairment has to have a long-term and substantial adverse effect on the child's ability to carry out normal day-to-day activities, whether or not it has a label.

Disregard of treatments
For the purposes of the definition, all treatments, except the use of spectacles, are ignored.  The effect of the impairment has to be considered as it would be without any medication or other treatment.  So a young person whose epilepsy is well controlled by drugs has to be considered as though he were not having regular treatment.

The combined effect of the different elements in the definition is to include a very large group of children within the definition of disability.  

The definition of special educational needs
The Education Act 1996 says that 'a child has special educational needs if he or she has a learning difficulty which calls for special educational provision to be made for him or her.'  It also says that a disability, that prevents or hinders a child from accessing education, amounts to a learning difficulty if it calls for special educational provision to be made.   Special educational provision is provision that is made that is additional to or otherwise different from provision that is normally available in the area.

It is often thought that special educational needs equates broadly speaking to learning difficulties.  In fact the definition includes more children than those who have 'learning difficulties' in the commonly accepted sense.  This is because the definition of learning difficulties in the legislation includes children who have a disability and who need something additional or different to be provided for them.  So, for example, a child with a visual impairment who needs materials to be provided in an enlarged font is defined in the legislation as having a learning difficulty even if they are not behind in their learning.

Disability and special educational needs
Many children who have SEN will also be defined as having a disability under the DDA.  For planning purposes and for the avoidance of discrimination, it may be helpful to think of more pupils with SEN being included in the definition of disability rather than fewer: it is likely that many of the pupils who have SEN and a statement or who are at school action plus, or early years action plus, will count as disabled. 

However, not all children who are defined as disabled will have SEN. For example, those with severe asthma, arthritis or diabetes may not have SEN but may have rights under the DDA. Similarly, not all children with SEN will be defined as having a disability under the Disability Discrimination Act.  In particular some children whose emotional and behavioural difficulties have their origins in social or domestic circumstances may fall outside the definition. An extract from the Disability Rights Commission's Code of Practice for schools, below, is helpful in explaining this in more detail: 

The early experience of the introduction of Parts 2 and 3 of the Act, relating to employment and to the provision of goods and services, respectively, was that many of the cases brought turned on the question of definition. This Code cannot determine which pupils have or do not have a disability but the following considerations may be relevant: 
· A child may have significant behaviour difficulties and these may relate to an underlying physical or mental impairment, which amounts to a disability as defined by the Act. If they do, the child will be covered by the Act by reason of the underlying impairment. The importance of schools seeking to identify any underlying impairment is highlighted in Chapter 7 of the DRC Code.
· In addition, a behaviour difficulty may arise from a mental illness. The Act says that mental impairments resulting from or consisting of a mental illness are not covered by the legislation unless that illness is clinically well recognised, that is, 'recognised by a respected body of medical opinion.' It is therefore likely that, in respect of such illnesses, the extent to which a condition is well-recognised will determine whether or not a child has a disability, for the purposes of the Act.
· Where a child has a behaviour difficulty for a reason other than a disability, for example arising from social or domestic circumstances, it is likely that such a difficulty is not covered by the legislation.  
Is Tom disabled?

1.  Does Tom have a difficulty with any of the following ‘normal day-to-day activities’?

Mobility: getting to/from school, moving about the school and/or going on school visits 

Manual dexterity: holding a pen pencil or book, using tools in design and technology, playing a musical instrument, throwing and catching a ball

Physical co-ordination: washing or dressing, taking part in games and PE

Ability to lift, carry or otherwise move every day objects: carrying a full school bag or other fairly heavy items

Continence: going to the toilet or controlling the need to go to the toilet.

Speech: communicating with others or understanding what others are saying. How they express themselves orally or in writing



Hearing: hearing what people say in person or on a video, DVD, radio or tape recording

Eyesight: ability to see clearly (with spectacles/contact lenses where necessary), including any visual presentations in the classroom

Memory or ability to concentrate learn or understand: work in school including reading, writing, number work or understanding information 

Perception of the risk of physical danger: inability to recognise danger e.g. when jumping from a height, touching hot objects or crossing roads

2. Is Tom’s difficulty caused by an underlying impairment or condition?

3. Has Tom’s impairment or condition lasted a year or more? 

4. Is the effect of Tom’s impairment or condition ‘more than minor or trivial’?

If you have answered yes to questions 1 to 4, then Tom is probably disabled under the Disability Discrimination Act.  If Tom receives medical or other treatment to reduce or remove the effects of his condition, he may still be disabled.  The test is whether the effects would recur if he were to stop his treatment.
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